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Overview of State Survey and Enforcement Laws, Regulations and Policies for Assisted Living
Following is an overview of state assisted living policies and regulations prepared by the Long Term Care Community Coalition (LTCCC).  LTCCC is a non-profit organization dedicated to improving care and quality of life for long term care consumers. The purpose of this overview is to serve as an introduction and guide to our companion piece Standards and Oversight of Assisted Living in the United States: Summaries of State Requirements and Practices, available on our assisted living website, www.assisted-living411.org. 
What is Assisted Living?
(From, Thinking of Moving to an Assisted Living Residence, available at www.assisted-living411.org) 

Assisted living residences generally provide a combination of housing and supportive services for seniors who don’t need to be in a nursing home (for round-the-clock nursing and medical care) but do require more personal care and health services than independent living provides.
It is important to be aware that the federal government doesn’t define assisted living, and states have developed their own definitions. Even within some states, different types of residences are called “assisted living” - one may find many different populations served and as well as many different types of settings, accommodations and services offered.
Some assisted living residences keep people with certain physical or mental conditions, while others may not accept them — and might ask people who develop such conditions to leave.
Settings vary widely — from small homes to big apartment buildings. Many are stand-alone assisted living residences, while others are connected to independent housing and/or a nursing home on the same campus.
Accommodations and services also can vary. Some residences provide apartments with kitchenettes, while others offer private or shared rooms. In some places, services may be limited to housekeeping and personal care, such as help with bathing and dressing, others also offer services such as physical therapy or transportation. Typical services include meals that are served in a common dining room, personal care, housekeeping, and activities. 

Important Note: The accompanying charts detail information on state licensure, facility inspections, types of enforcement actions taken against assisted living facilities, and the dissemination of information on assisted living facility compliance to the public.  Please note that they are a work in progress.  There are some states for which we have been unable to find data.  We will be continuing to update this material.  
Licensure

Almost every state in the U.S. requires assisted living facilities to be licensed by the state agency that oversees the regulation of long term care facilities. Penalties for failure to obtain a license range from monetary sanctions to criminal liability. Currently (December 2009), according to our data, there are only five states and the District of Columbia, which do not specifically require licensure for assisted living or which do not require licensure for all types of assisted living facilities. 

State Agencies Oversee Licensure and Regulations

In most states, the licensure and regulation of assisted living facilities is overseen by the state department of health, department of social services, or a combined department of each. Some states’ departments contain offices or divisions which specifically address the aging population and/or long term care facilities. In most states, the department in charge of issuing licenses and promulgating regulations is also in charge of performing inspections. However, in a few states more than one agency may be involved in conducting inspections or a different agency than the licensing agency may conduct inspections. For example, in Iowa, the Department of Elder Affairs develops rules and regulations while the Department of Inspections and Appeals, Health Facilities Division monitors, inspects and enforces regulations. Similarly, in Maryland, facilities are regulated by the Department of Health and Mental Hygiene, Office of Healthcare Quality, while the inspections are performed by the Office on Aging, Department of Human Resources. 

Frequency of Inspections (Surveys)

Most states require that assisted living facilities be inspected annually, biannually, biennially, or at a specified time between one and two years, as well as on complaint by a resident, family member or other concerned party. Some states allow for less frequent monitoring. For example, in California, the law requires only that 20% of facilities in the state be inspected annually, and that each individual facility be inspected at least once every five years. Some states, like Idaho, allow for less frequent inspection after a specified number of years during which the facility has not been cited for any deficiencies and has maintained compliance with regulations. In Texas, the law does not mandate that inspections be conducted at specified intervals, but rather states, “Surveyors perform inspections and surveys, follow-up visits, complaint investigations, investigations of abuse or neglect, and other contact visits from time to time as they deem appropriate or as required for carrying out the responsibilities of licensing.” 

Announced v. Unannounced Surveys

In most states, facility administrators and staff are aware that the department will conduct an initial inspection within a certain time frame. However, subsequent periodic inspections and complaint investigation inspections are usually unannounced. 

Survey Team

We were able to find information on the number of people participating in inspection visits, or the qualifications and backgrounds of survey staff in only one-third of the states. However, from the limited number of states with this information, it appears that survey teams are usually made up of nurses, social workers, sanitarians and/or other public health officials. Similarly, there was little information available on whether surveyors are trained, and if so, what organization or body provides the training. From the information uncovered on this topic, it appears that the department in charge of licensure and regulation usually provides short training sessions (generally from a few days to a week in length), and that surveyors are otherwise trained by observing more senior surveyors conduct surveys. The little information we found on the number of surveyors per team indicated that the average is likely somewhere between one and five.
Survey Protocol 

Our review of available data on state practices indicates that most assisted living surveys include interviews with residents, staff, and family members; review of resident, staff, and facility records and direct observation. In many states, surveyors provide on-site consultation to facility staff on compliance and quality improvement issues. Some states provide survey guidelines on department websites so that facility staff and administrators can easily access the information in order to maintain compliance and prepare for inspections. 

In reviewing records, surveyors typically look to make sure that the resident has been informed 
of his or her rights and that a resident assessment has been performed and a care plan developed. Surveyors may also review resident satisfaction surveys. In terms of staff records, surveyors often check to ensure that employee criminal background checks have been performed and that employees are documenting appropriate information accurately and consistently. Surveyors also check facility records to ensure that facilities have past inspection reports on file and available upon request by a resident, that the facility has retained appropriate licensure documentation, and that the administrator has appropriate administrator licensure documentation. 

Citations for Facility Non Compliance and Enforcement Practices


In general, surveyors submit and/or review inspection reports with the facility administrator at the end of the inspection, or shortly thereafter, whereupon the facility has between 10 and 30 days (depending upon the state) to submit a written Plan of Correction (POC). Some states have different practices. For example, in New Jersey, facilities may not be required to submit written POCs, but are sometimes allowed to simply inform the department administering the surveys once the corrections have been made, at which point the department will re-survey the facility. Departments often conduct follow up surveys to ensure that the POCs have been implemented and that facilities have adequately corrected the violations in question.

In terms of appealing department sanctions, most states require the facility to make the corrections even if the facility plans to appeal citation decisions, thereby ensuring that residents are not continually exposed to alleged dangerous or adverse conditions. 

With regard to the order of appeals, states usually implement a tiered system. Facilities have the option of first requesting an Informal Dispute Resolution (IDR), and depending upon the outcome of that hearing, facilities may then request a formal hearing with the department. If the facility receives adverse judgments through both of these forums, it can then appeal for judicial review by a local state court. Facilities also usually have the option of skipping the IDR step and directly requesting either a formal appeal or judicial review. If a facility skips the IDR step and first requests a formal appeal, it may still appeal for judicial review pending an adverse outcome from the formal appeal. 

In some states like Michigan, when a facility is cited for deficiencies, the department has the authority to issue a temporary or provisional license based upon the fact that the facility has been cited for deficiencies. In such cases, the department may condition the issuance of such a temporary or provisional license on whether the facility submits an acceptable plan of correction. Some states permit facilities to appeal only certain decisions. For example, in Kentucky, facilities are required to submit a POC but are not permitted to appeal the citation decisions of the department at this point. . A facility may appeal if the department decides to suspend or revoke the facility’s license.
Remedies for Deficiencies; Penalties Imposed on Facilities

Most states impose similar legal remedies and penalties against assisted living facilities which do not comply with regulations. These remedies vary in severity and generally include prohibition on admissions or readmissions or a limitation on enrollment, prohibition on the provision of care or treatment, issuance of a provisional or temporary license, license denial, suspension or revocation, and monetary penalties. In general, monetary penalties are implemented only for the most severe violations (e.g., resident was in imminent danger of, or actually suffered from, serious bodily injury) or upon a facility’s repeated failure to comply with regulations. In some cases, the state may issue the facility a directed plan of correction, specifically identifying how the facility should correct deficiencies. 

Opportunity to Correct Deficiencies

Some states give facilities an opportunity to correct  deficiencies before citing them, or requiring them to submit a POC, or before imposing sanctions on the facility.  In Ohio, for example, the Department of Health may give the facility the opportunity to correct violations before being cited for deficiencies. However, in most states, facilities are cited for deficiencies and then must submit a POC to the department overseeing the inspections, without being given an opportunity  to correct the deficiencies. 

Availability of Inspection Reports

In almost every state, inspection reports are available upon request either at the facility, from the state department which oversees inspections, or both. Some state departments have made reports more accessible by putting them on the department’s website while others, like New York and North Carolina, do not provide full reports but instead list deficiencies from recent inspections on their websites. This information is also generally available pursuant to the Freedom of Information Law directly from the states. 

Danger of the “Collaborative” Approach


It is important to note that the “collaborative” approach to assisted living oversight taken by some states may serve providers well, but from a consumer perspective failure to hold providers accountable when they fail to meet minimum standards – already, in general, rather low for assisted living – can mean that problems such as resident abuse and neglect in a facility are never sanctioned or brought to public light.  Furthermore, as we have seen in the nursing home sector, when providers are not held accountable for problems in their facilities they often have little impetus to make necessary change.





Danger of Giving Facilities An Opportunity to Correct Before Imposing Citations


When facilities are given an opportunity to correct before being cited or penalized, there is the potential of “yo-yo” compliance. Facilities have problems; they correct; they have problems; they correct; they go in and out of compliance. Such facilities do not have any incentive to remain in compliance because they do not face public citation or sanctions.
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